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FM station on
Channel 282B (104.3 MHz)
New York, New York

THE FIDELIO GROUP, INC.

In re Application of

Rules, submits this Opposition to GAF Broadcasting Company,

Inc.'s ("GAF") Request For Return of Application as

Unacceptable for Filing, dated May 30, 1991 ("GAF Request").

GAF asserts that Fidelio's application for a

construction permit for a new FM station on Channel 282B

(104.3 MHz) New York, New York (the "Application") was untimely

filed and therefore cannot be accepted by the Commission. As

will be shown below, however, Fidelio's Application was filed

before midnight on the next business day following the

"official" filing deadline and therefore was timely filed under

the Commission's policy affording an extra business day for

time critical feeable filings.

Fidelio's Application is mutually exclusive with GAF's

application for the renewal of license of FM station WNCN,



New York, New York. See FCC File No. BRH-910201WL. Section

73.3516(e) of the Commission's Rules sets the cut-off date for

the filing of such mutually exclusive applications as the "end

of the first day of the last full calendar month of the

expiring license term." As WNCN's license term was set to

expire on June I, 1991 (see Section 73.1020(a)(17) of the

Commission's Rules), the "official" cut-off date was May 1,

1991.

Significantly, however, the deadline for feeable

applications such as Fidelio's has been automatically extended

by one business day -- in this case, May 2, 1991 -- by the

Commission's policy regarding time critical Pittsburgh fee

filings. ~/ The Commission summarized this policy in its

Public Notice:

For time critical, feeable broadcast and
common carrier applications, heretofore filed
in Washington, D.C., the Commission will
accept as timely filed those applications
stamped in by the lockbox bank (Mellon Bank
in Pittsburgh, PA) before 12 o'clock midnight
on the next business day following the

~/ See Memorandum Opinion and Order, Establishment of a Fee
Collection Program, 5 FCC Rcd 3558 (1990) ("MO&O"); Public
Notice, "Filing of Time Critical, Feeable Applications"
(released May 9, 1990).
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official deadline or cut-off date established
by the Commission. Z/

Despite its clear applicability to Fidelio's

Application, ~/ GAF's Request completely ignores the time

critical filing policy, and instead relies solely on inapposite

pre-Pittsburgh filing cases. GAF's feigned ignorance is

particularly objectionable in light of its obvious awareness of

the Commission's extra day rule. ~/

Z/ Public Notice at 1. The MO&O similarly states that "[t]he
delivery of the application to the lockbox bank on the next
business day after the deadline date shall constitute a timely
filing of the application in accordance with the deadline
established by the Commission." MO&O, 5 FCC Rcd at 3565
(emphasis added). As an example of the effect of this policy,
the Public Notice explained, "if the Commission establishes a
deadline date of May 16, all filings received at the Mellon
Bank in Pittsburgh, PA before 12 o'clock midnight on May 17,
will be considered as timely filed."

~/ Time critical applications are defined as "those requests
for FCC authorizations that must be filed by a specific
deadline or be dismissed as untimely." MO&O, 5 FCC Rcd at
3564. In the case of an application, like Fidelio's, mutually
exclusive with a pending renewal application, Section
73.3516(e) of the Commission's Rules establishes the cut-off
date. See,~, Spanish International Communications
Corporation, 2 FCC Rcd 3336, 3337 [, 4] and 3342 n.6 (1987)
("cut-off dates" for competing applications set by Section
73.3516(e) for timely filed renewal applications) (subsequent
history omitted).

~/ Without citation, GAF discusses the Commission's "back-up"
filing procedure for Pittsburgh filings. Because the "back-up"
procedure was enunciated in the same documents that detailed
the extra day rule (that is, the MO&O and Public Notice), GAF's
decision to ignore the extra day rule must have been
calculated.

- 3 -



The next business day following the "official" deadline

for filing, and consequently, the deadline in fact for Fidelio's

time critical application, was May 2, 1991. There is no

question that Fidelio's Application was received by the FCC's

Mellon Bank Pittsburgh lock-box on May 2, 1991. ~/ GAF's

citations to cases discussing waivers or extensions of filing

deadlines are completely irrelevant. No waiver or extension was

necessary because Fidelio's Application was timely filed. Q/

~/ GAF suggests that an alleged initial typographical error on
the FCC's "FAIR" report might indicate receipt of the
application on May 3, 1990. See GAF Request at 2 n.l. Whether
this error in



For the foregoing reasons, GAF's Request should be

rejected and Fidelio's Application should be processed as timely

filed.

Respectfully submitted,

THE FIDELIO GROUP, INC.

By:
Mace J. nstein

HOGAN & HARTSON
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004-1109
(202) 637-5877

Its Attorneys

June 13, 1991

l066r/58660
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CERTIFICATE OF SERVICE

I, Jillian Wing, a Legal Secretary with the law firm

of Hogan & Hartson, hereby certifies that on this 13th day of

June, 1991, I caused to be placed in the United States mail,

first class, postage prepaid, a copy of the foregoing

-Opposition to Request for Return of Application as

Unacceptable for Filing- addressed to the following:

Stuart B. Bedell, Esquire !/
Assistant Chief
Audio Services Division
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W.
Room 302
Washington, DC 20554

Aaron I. Fleischman, Esquire
Arthur H. Harding, Esquire
Christopher G. Wood, Esquire
Fleischman and Walsh, P.C.
1400 Sixteenth Street, N.W.
Suite 600
Washington, DC 20036

and

John T. Scott, III, Esquire
Crowell & Moring
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004

Counsel to GAF Broadcasting Company, Inc.

Morton L. Berfield, Esquire
Cohen & Berfield, P.C.
Board of Trade Building
1129 Twentieth Street, N.W.
Washington, DC 20036

Counsel for Class Entertainment and
Communications, L.P.

Jillian Wing

!/ By Hand Delivery
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